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1914. ] DIGEST OP RECENT VIRGINIA DECISIONS. 855 

Suit by C. E. Gudebrod against J. I. Triplett. From a decree 
for complainant, defendant appeals. Reversed. 

Travenner & Bauserman, of Woodstock, for appellant. 
R. T. Barton, of Winchester, and Walton & Walton, of Wood- 
stock, for appellee. 

DEVERS v. DEVERS. 
Nov. 20, 1913. 

[79 S. E. 1048.] 

1. Divorce (§ 37*) — Grounds — Desertion. — Where complainant, who 
had promised to send his wife on a visit to her relations, failed to 
do so but consented to her making the trip upon the money being 
furnished by them and broke off a correspondence between them, 
complainant is not entitled to divorce on the ground of desertion, 
even though the wife stated she would not live with him at the place 
he had made his home. 

[Ed. Note. — For other cases, see Divorce, Cent. Dig. §§ 27, 107-134, 
136-138; Dec. Dig. § 37.* 4 Va.-W. Va. Enc. Dig. 738; 14 Va.-W. Va. 
347; 15 Va.-W. Va. Enc. Dig. 299.] 

2. Divorce (§ 11*) — Allowance — Public Policy. — It is against public 
policy to encourage divorce litigation, for the well-being and good 
order of society demand that husbands and wives shall endeavor in 
good faith to dwell in unity. 

[Ed. Note. — For other cases, see Divorce, Cent. Dig. §§ 13, 472; 
Dec. Dig. § 11* 4 Va.-W. Va. Enc. Dig. 735; 14 Va.-W. Va. Enc. 
Dig. 346; 15 Va.-W. Va. Enc. Dig. 298.] 

Appeal from Circuit Court, Rockingham County. 
Bill by Albert Warren Devers against Etta Pearl Devers. 
From a decree denying a divorce, complainant appeals. Affirmed. 

Chas. A. Hammer, of Harrisonburg, for appellant. 



HOUSE v. UNIVERSAL CRUSHER CORPORATION. 

Sept. 11, 1913. 

[79 S. E. 1049.] 

1. Corporations (§ 507*) — Action — Process — Service — "Executed." 

— Code 1904, § 3227, provides for service of process on corporations 

by service on an agent at least 10 days before the return day of the 

process. In an action against a corporation the sheriff's return of 

service recited, "1912 October 23. Executed" by delivering to C. a 

copy of the within summons; he being agent for defendant. Held, 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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that the word "executed" as applied to a writ, means a writ the com- 
mand in which has been obeyed by the person to whom it is directed; 
to give effect, to do what is provided or required by; to perform 
the requirements or stipulations of; as, to execute a decree, judg- 
ment, writ or process — and such return showed a compliance with 
the law and conferred jurisdiction. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1971- 
1974, 1976-2000; Dec. Dig. § 507.* 12 Va.-W. Va. Enc. Dig. 220; 14 
Va.-W. Va. Enc. Dig. 922; 15 Va.-W. Va. Enc. Dig. 898. 

For other definitions, see Words and Phrases, vol. 3, pp. 2558-2561.] 

2. Dismissal and Nonsuit (§ 58*) — Failure to File Declaration — 
Power of Clerk — Statutes. — The clerk's power to dismiss an action 
under Code 1904, § 3241, providing that if one month elapses after 
the process is returned executed as to any one or more of defendants 
without the declaration or bill being filed, the clerk shall enter the 
suit dismissed, although none of the defendants have appeared, only 
arises when the process is returned executed as to one or more of 
the defendants. 

[Ed. Note. — For other cases, see Dismissal and Nonsuit, Cent. Dig. 
§§ 134-139; Dec. Dig. § 58.* 4 Va.-W. Va. Enc. Dig. 692; 14 Va.-W. 
Va. Enc. Dig. 340; 15 Va.-W. Va. Enc. Dig. 293.] 

3. Dismissal and Nonsuit (§ 58*) — Power of Clerk — Declaration — 
Failure to File — Time. — Code 1904, § 3241, provides that if one month 
elapses after process is returned executed as to any one or more 
of the defendants without the declaration being filed, the clerk shall 
enter the suit dismissed, although none of the defendants have ap- 
peared. Section 3236 provides that rules shall be held on the first 
and third Mondays in every month, but where the term of a circuit 
court of Richmond commences on the first or third Monday in a 
month, the rules which would otherwise have been held the first or 
third Monday, as the case may be, shall be held on the Monday of 
the preceding week. The December term of the circuit court of 
Richmond county commenced on the Tuesday after the first Monday, 
so that the December rules of that county were thrown back to the 
last Monday in November, which occurred on the 25th. Held, that, 
process having been returned on Monday, November 4th, the clerk 
had no power to dismiss the case for failure to file the declaration 
at the December rules; a month not having elapsed between the 
execution of the process and such rules. 

[Ed. Note. — For other cases, see Dismissal and Nonsuit, Cent. Dig. 
§§ 134-139; Dec. Dig. § 58.* 4 Va.-W. Va. Enc. Dig. 692; 14 Va.- 
W. Va. Enc. Dig. 340; 15 Va.-W. Va. Enc. Dig. 293.] 

♦For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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Error to Circuit Court, Russell County. 

Action by C. W. House against the Universal Crusher Cor- 
poration, judgment for defendant, and plaintiff brings error. 
Reversed. 

S. B. Quillen and W. A. Ayers, both of Lebanon, for plaintiff 
in error. 

Burns & Kelly, of Lebanon, for defendant in error. 

BURNER v. BURNER. 
Nov. 20, 1913. 

[79 S. E. 1050.] 

1. Vendor and Purchaser (§ 120*) — Performance of Contract. — 

Where the deed by which complainant conveyed to defendant pro- 
vided that complainant should within five years from the date thereof 
go to defendant and ascertain whether he was satisfied with the trans- 
action, and, if he was not, complainant should pay him a certain 
sum, and receive a reconveyance, a statement by defendant upon 
complainant's request whether he desired a reconveyance, that "I 
am about of the same opinion that I was when the transaction was 
had; get your money ready," meant that defendant was dissatisfied, 
and intended to reconvey and receive back the sum paid. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. 
§§ 215-217; Dec. Dig. § 120.* 13 Va.-W. Va. Enc. Dig. 495; 14 Va.- 
W. Va. Enc. Dig. 1049; 15 Va.-W. Va. Enc. Dig. 1036.] 

2. Vendor and Purchaser (§ 120*) — Contract — Construction. — A 
deed provided that it was expressly understood by the parties that 
the grantor should within five years from the date thereof go to 
grantee, and ascertain whether he was satisfied with the transaction, 
and, if not satisfied, the grantor should pay him the amount received 
for the land, and grantee should reconvey the land to grantor, and, 
if grantor failed or refused to pay such amount to grantee, he 
agreed to convey to grantee another tract in addition to the tract 
herein conveyed. Held that, if grantee, when approached on the sub- 
ject within five years from the date of the deed, declared that he 
was not satisfied with the transaction, grantor was entitled to a 
reconveyance upon paying grantee the price paid for the land. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. 
§§ 215-217; Dec. Dig. § 120.* 13 Va.-W. Va. Enc. Dig. 495; 14 Va.- 
W. Va. Enc. Dig. 1049; 15 Va.-W. Va. Enc. Dig. 1036.] 

3. Vendor and Purchaser (§ 120*) — Performance of Conditions — 
Time of Performance. — Where a deed provided that grantor should 
within five years after date ascertain from grantee whether he was 
satisfied with the transaction, and, if he was not, grantor should pay 

*For other cases see same topic and section NUMBER in Dec. 
Eg. & Am. Dig. Key No. Series & Rep'r Indexes. 



